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The background to the project

The changing context of the dispute resolution landscape and increasing overlaps among ombudsmen, tribunals, the courts and other complaints handlers and redress providers give rise to a pressing need to examine how ombudsmen and complaint handlers operate. This study focuses on one aspect of that operation, namely, informal resolution. 
Ombudsmen have developed a range of complaints-handling methods with an emphasis on consensual settlement. This is a shift away from authoritative, formal investigations and appears to have developed on an ad hoc basis, with little apparent clarity about drivers for change and or coordination between schemes. Is this a cause for concern or, conversely, a facet of the ombudsman system to be celebrated for its flexibility and adaptability? 
This aspect of ombudsmanry and the absence of scrutiny as to its operation have been noted by various stakeholders and academics, including the Communities and Local Government Select Committee and the now defunct Administrative Justice and Tribunals Council.
 The risk of ombudsmen using informal resolution inappropriately, as a way to speed up case-handling times or reduce costs, is also noted in a benchmarking survey of the Legal Ombudsman and a recent review of the ombudsmen operating in the property and estate agents’ field.

In order to evaluate this development and its implications, it is necessary first to survey the methods adopted by various schemes. Our study, funded by the Nuffield Foundation and administered by De Montfort University, aims to identify and map the informal resolution approaches used by ombudsmen. It is designed to produce a descriptive tool, create a foundation for future in-depth research, and to consider what is, or might be, best practice in relation to this aspect of ombudsman work. 
The method we are using to achieve this is to first gather any information on informal resolution available in the public domain, and supplement it by questionnaires sent to all Complaint Handler and Ombudsman members of the Ombudsman Association in the UK and Ireland.
 Our first pilot batch of seven questionnaires achieved a 100 per cent response. If this level of cooperation continues throughout the project, it should result in comprehensive baseline data which ought to benefit all involved in these practices. 
 So what is informal resolution by ombudsman?
The Law Commission identified three main methods of disposal of complaints by ombudsmen: ‘alternative dispute resolution; reporting the results of an investigation; and dismissing a complaint’.
 It defined ADR to mean ‘using mechanisms other than formal investigations to dispose of complaints’. 
The former Parliamentary Ombudsman has referred to a need to develop “a more diverse product range, and that the serious, heavyweight, statutory investigation should not be the core product”.
 But we know little about how these products work in practice. For example:
· There is the question of terminology. The most frequently used terms are early resolution, informal resolution and resolution by mediation. Do they all mean the same thing? Does mediation mean a full process conducted by a qualified mediator, or settlement brokered on the basis of the investigator’s judgement of a fair outcome? Also, mediation is not necessarily synonymous with early or even informal resolution. In at least one scheme, mediation takes place only after an investigation has been carried out and the complaint upheld. In another, ‘conciliation’ is described as a formal process. 
· What does the term ‘early resolution’ mean? It is not always clear from published documents such as annual reports whether the term refers to a particular process or to early case closure through withdrawal or dismissal.
· What principles guide investigators in deciding whether to use informal resolution? What criteria, if any, are applied? Only one schemes surveyed so far has confirmed the use of written criteria to determine which complaints might be suitable for an informal approach. Other guidelines adopted informally by schemes include factors such as ‘Whether the dispute is straightforward or complex… knowledge of what’s possible and what normally would happen’; ‘Each case is considered on its own merits… only experience provides this knowledge’; ‘where the issues tend to be clear cut’ and ‘…If there are areas of common ground the caseworker will judge if the offer of mediation may achieve an early resolution.’ On the whole, it appears that this is often a matter for individual case workers to decide, on the basis of ‘you know it when you see it’.
The terminology challenge does not end here. The concept of early/informal resolution needs to be understood in relation to the concept of formal investigation with which it is generally contrasted. An unexpected factor which emerged early on in the project was that this too had different meanings across schemes. Some take an inquisitorial approach to fact finding, while others take what might be described as a review approach, making a determination based on written evidence submitted by the parties. Some schemes treat considering the evidence as part of the formal investigations, while others see this as a stage leading up to early resolution by way of proposing to the parties a mutually acceptable outcome.
Why does terminology matter? In the first place, the lack of clarity about what the promised processes actually consist of can lead to misplaced expectations by complainants and a resulting sense of injustice. Those looking for the weight of authority behind a decision and a sense of vindication may be disappointed to find themselves in a brokered situation emphasising compromise. And there is the question of consistency of approach between redress schemes, especially in the context of possible greater rationalisation – is this desirable, and if so is there a need for common principles and practices?

Ultimately, it is, of course, not only a matter of terminology, important as this might be. Bearing in mind the administrative justice function of many ombudsman schemes, the proliferation of informal processes and the multiplicity of approaches must be examined in the context of public law principles. A ‘resolution’ emphasis can ‘deprive complainants of the benefits of a fully transparent and accountable public law remedy, with wider consequences for society’. There is also ‘tension between individual resolution and the need to learn from complaints so as to improve public services, and between resolution and precedent setting.’
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